Access Agreement

between

The US Department of Energy
Los Alamos Area Office and
The University of California Regents
and

[Insert Private Party/Property Owner name]

For the property legally described as:

[provide legal description of property in question]

Access Agreement

with the

[insert Private Party/Property Owner name]

and the

United States of America

acting by and through the

US Department of Energy through its Los Alamos Area Office,

and the

Regents of the University of California

for the property
legally described as

[provide legal description of property in question]

This Access Agreement (hereafter referred to as the “Agreement”) is entered into between [insert Private Party/Property Owner name] (hereafter referred to as the “Owners”), and the United States of America acting by and through the US Department of Energy (hereafter referred to as the “DOE”) through its Los Alamos Area Office, and the Regents of the University of California (hereafter referred to as the “University”).

Background and Purpose.  The federal government owns the land and facilities known as Los Alamos National Laboratory (hereafter referred to as the “Laboratory”). The Laboratory is managed and operated by the University pursuant to a contract with DOE. Certain land and facilities previously owned by the federal government and managed and operated by the University have been transferred to private and other federal or local government ownership.

The New Mexico Environment Department (NMED) has issued DOE and the University a permit under the authority of the Resource Conservation and Recovery Act (RCRA) of 1980, as amended by the Hazardous and Solid Waste Amendments (HSWA), to operate certain hazardous waste treatment and storage facilities at the Laboratory. Module VIII requires DOE and the University to perform a RCRA Facility Investigation (RFI) for specified solid waste management units (SWMUs) to address suspected or known releases. Sampling and subsequent analysis of materials collected from these properties is required to determine whether corrective action is necessary or to determine that no further action (NFA) is needed.

The purpose of this Agreement is to allow DOE and the University, and their authorized representatives, to enter the Owner’s property described in Paragraph 1 below to perform surface and subsurface sampling as well as other field activities, all as more particularly described in Attachment B of this Agreement (hereafter referred to as the “Work”), on the Owner’s property, subject to the terms and conditions of this Agreement.

On the basis of the considerations stated in this Agreement, the parties agree as follows:

1. Right of Entry, Inspection, and Sample Gathering.  The Owner owns and controls the property legally described as [provide legal description of property in question] (hereafter referred to as the “Property”). From the date of this Agreement until [insert the date of the end of the current calendar year], DOE and the University, their authorized representatives, contractors and subcontractors, and authorized representatives of other federal and state agencies shall have the right, at their own cost, expense, liability, and risk, to enter the Property in order to perform the Work. DOE and the University shall be responsible for any reporting, sampling or cleanup, response, transport, and handling required as a consequence of any spill, discharge, or other occurrence during, following, or preceding the commencement of the Work.

2. Work to be Performed.  DOE and the University will implement the Work as described in Attachment B that is incorporated into this Agreement. DOE and the University shall provide everything necessary to perform and complete the Work. DOE and the University shall have sole responsibility for the Work performed and shall be responsible for directing and controlling their employees and subcontractors as to the manner and means of accomplishing the Work.

3. Nonconfidentiality and Notification of Results.  DOE and the University will maintain documentation of all activities performed at the site. DOE and the University will treat all quality assured, validated data, reports, and information that relates to the field activity as public information.

4. Owner’s Presence during Response (or Remediation) Activities.  DOE and the University shall give reasonable notice to the Owners before entering on to the Owner’s property to perform any part of the Work. The Owner may be present or have a representative present at all times during all phases of the Work to be accomplished on the Owner’s property. The person or persons to be present on behalf of the Owner will be identified by the Owner in Attachment A to this Agreement. For purposes of this paragraph, “reasonable notice” means that DOE or the University shall notify the Owner in writing seven (7) days before the date on which DOE and the University intend to enter the property. This written notification will be followed by a phone confirmation to the designated Owner’s representative 24 hours before the intended date of entry. If conditions beyond DOE’s or University’s control should interfere with the established date of entry, DOE or the University shall provide a 24-hour cancellation notice to the designated Owner’s representative.

5. Handling, Transport, and Disposition of Remediation Materials.  DOE and the University shall, at their own expense, liability, and risk perform all response and remediation activities contemplated by the Work and as otherwise required by any applicable law, regulation, ordinance, or directive of whatsoever nature. Upon completion of the response and remediation activities contemplated by the Work, DOE and the University shall become solely responsible for any and all materials gathered or collected in the process and shall become the owner thereof. DOE and the University will, as required by any applicable law, regulation, ordinance, or directive of whatsoever nature, appropriately handle, transport, and dispose of any and all materials gathered or collected pursuant to the Work and any and all equipment and supplies used in conducting the Work.

6. Applicable Law and Regulations.  DOE and the University will comply with all applicable laws, statutes, regulations, ordinances, or directives of whatsoever nature with respect to the Work, without limitation, all health, safety, and environmental laws, directives, ordinances, regulations, or statutes applicable to the Work, and as established in the RFI Work Plan for [insert Operable Unit designation] which is available at the Laboratory’s Public Reading Room, located at 1619 Central Avenue, Los Alamos, New Mexico.

7. Notice of Unsafe Conditions.  DOE and the University shall use due care throughout the Work. Whenever, in their opinion, the Work would result in unsafe conditions or damage or loss to persons or property, DOE and the University shall immediately stop work on that portion of the project and shall notify the Owner orally followed by written notice.

8. Fitness of Employees.  DOE and the University shall employ in connection with the performance of the Work only persons who are fit and skilled in the Work assigned. DOE and the University shall at all times enforce, or cause to be enforced, strict discipline and good order among the workers employed on the Work.

9. Unsafe Conditions.  The Owner’s liability for any unsafe, dangerous, or defective conditions on the Property is limited to that imposed by the New Mexico Tort Claims Act, N.M. Stat. Ann. § 41-4-1 et seq. (1989 Repl. Pamp.). The Owner neither does nor has authority to expand that liability by the terms of this Agreement.

10. Restoration.  DOE and the University shall use their best efforts to avoid interfering with the Owner’s use of the Property. Upon completion of any and all activities contemplated by the Work, without limitation, sampling, testing, response and remediation activities, and/or cleanup of any affected area of the Property, DOE and the University shall repair and restore all affected areas of the Property to its original condition existing before commencement of the Work, or as close thereto as is reasonably possible. DOE and the University shall further clean up and remove all debris and materials generated pursuant to the Work on the Owner’s real and personal property at DOE’s sole cost, expense, liability, and risk.

11. Release of Liability.  DOE and University shall be responsible for all claims, liabilities, losses, and damages that arise out of DOE’s or the University’s performance or failure to perform their obligations under this Agreement. Subject to the provisions of Paragraph 9, the Owner shall not be liable for any damage, injury, theft, claim, or other basis for liability in connection with the Work except to the extent that such damage, injury, or theft arises from the gross negligence or willful acts or omissions of the Owner or the Owner’s invitees.

12. Sale of Owner’s Property.  During the term of this Agreement, the Owner shall notify DOE and the University within 10 days of any sale, foreclosure, or other transfer of the property described in Paragraph 1.

13. Notices.

(a) Notice to Owner.  Any notice from DOE and University to the Owner shall be given by United States Postal Service certified or registered mail or hand delivered to:

[insert name of property Owner]
[insert property Owner’s title, if applicable]
[insert company name, if applicable]
[insert street address]
[city name], New Mexico [zip code]

(b) Notice to DOE and the University.  Any notice from the Owner to be given to DOE and the University shall be given by mail or personal delivery to:

[insert name of C&O Team Liaison]
Environmental Restoration Project
Los Alamos National Laboratory
Post Office Box 1663, MS M992
Los Alamos, New Mexico 87545

Telephone: (505) 66[insert phone #]

14. Entire Understanding.  This Agreement sets forth the entire understanding between the Owner, DOE, and the University, with respect to the subject matter of this Access Agreement and supersedes all prior negotiations and dealings pertaining to this Agreement.

15. Modification.  No change in, addition to, or waiver of any of the provisions of this Agreement shall be binding upon either party unless it is established in writing and signed by each party.

16. Agreement Headings.  All headings of the Articles of this Agreement have been inserted for convenience of reference only, are not to be considered a part of this Agreement, and shall in no way affect the interpretation of any of the provisions of this Agreement.

17. Appropriations and Expenditures.  To the extent that provisions of this Agreement call for the expenditure of appropriated funds in fiscal years subsequent to the current fiscal year, such provisions shall be subject to the availability of funds appropriated by Congress, which may be legally expended for such purposes.

18. Effective Date.  The effective date of this Agreement shall be the date of execution by DOE, the University, or the Owner, whichever is latest.

19. Term of the Agreement.  The term of this Agreement shall commence on the effective date and continue until [insert the date of the end of the current calendar year], unless terminated in accordance with Paragraph 20.

20. Termination.  This Agreement may be terminated by the Owner at its sole discretion with seven (7) days’ notice to DOE and the University.

21. Access Agreement.  This signed Access Agreement was executed on this [insert current day in ordinals
(i.e., 7th)] day of [insert current month], [insert current year].

Access Agreement

with the

[insert Private Party/Property Owner name]

and the

United States of America

acting by and through the

US Department of Energy through its Los Alamos Area Office,

and the

Regents of the University of California

for the property
legally described as

[provide legal description of property in question]

For [insert Private Party/Property Owner Organization name, if applicable]:




[insert signatory’s name, signatory’s title, if applicable]
Date

[insert name of signatory’s organization, if applicable]

For the United States Department of Energy:




[insert name], Area Manager
Date

US Department of Energy

Los Alamos Area Office

For the University of California:




[insert name], Division Director
Date

Environmental Science and Waste Technology

Los Alamos National Laboratory

Los Alamos

NATIONAL LABORATORY

Los Alamos, New Mexico 87545
Los Alamos National Laboratory, an affirmative action/equal opportunity
employer, is operated by the University of California for the United States Department of Energy under contract W-7405-ENG-36.

Los Alamos
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Los Alamos, New Mexico 87545
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